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Study M-300 April  3, 2008 

Memorandum 2008-17 

Nonsubstantive Reorganization of Deadly Weapon Statutes: 
Titles 1-2 of New Part 6 of the Penal Code 

As directed by the Legislature, the Law Revision Commission is conducting a 

nonsubstantive study of the statutes relating to control of deadly weapons. The 

goal of the study is to reorganize the statutes in a manner that makes them more 

readily comprehensible and accessible, w ithout changing their substantive effect. 

The CommissionÕs report is due by July 1, 2009. 

The Commission is in the process of preparing a tentative recommendation, 

which w ill be broadly circulated for comment. The CommissionÕs current plan is 

to create a new Part 6 of the Penal Code, which would contain most of the 

material on deadly weapons currently located in Title 2 of Part 4 of the Penal 

Code (Penal Code ¤¤ 12000-12809). The sentencing enhancement provisions in 

Title 2 of Part 4 (Penal Code ¤¤ 12021.5-12022.95) would be left in place, and Title 

2 of Part 4 would be relabeled ÒSentence Enhancements.Ó For detail on the 

structure of new Part 6, see Memorandum 2008-16. 

Attached for Commissioners and interested persons to review are the 

following: 

¥ A new version of the list of ÒMinor Clean-up Issues for Possible 
Future Legislative Attention.Ó In June 2007, the Commission 
decided to maintain such a list in conducting this nonsubstantive 
study. The list wil l be included in the CommissionÕs report to the 
Governor and the Legislature. The attached new version (Exhibit 
pp. 1-2) incorporates points covered last August. See 
Memorandum 2007-33; Minutes (Aug. 2007), pp. 8-9. 

¥ A complete draft of ÒTitle 1. Preliminary ProvisionsÓ and a partial 
draft of ÒTitle 2. Weapons GenerallyÓ of new Part 6. The remainder 
of ÒTitle 2. Weapons GenerallyÓ will be prepared when time 
permits. 

For reference purposes in reviewing these drafts, the current text of Title 2 of Part 

4 is reproduced in Memorandum 2007-59. 
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A few points relating to this study are discussed below. 

Manner of Preparing the Attached Draft of Titles 1 and 2 

Some of the material in the attached draft of Titles 1 and 2 has been 

previously presented. See Memorandum 2007-20; First Supplement to 

Memorandum 2007-20; Memorandum 2007-21; Memorandum 2007-33; First 

Supplement to Memorandum 2007-33; Minutes (June 2007), pp. 9-11; Minutes 

(Aug. 2007), pp. 8-9. 

In the attached draft, we renumbered the material that was previously 

presented, so as to: 

¥ A llow more room for insertion of new definitions in ÒDivision 2. 
DefinitionsÓ of ÒTitle 1. Preliminary ProvisionsÓ as the code 
evolves in the future. 

¥ Leave some room in the substantive portions of the draft 
(Divisions 1-4 of ÒTitle 2. Weapons GenerallyÓ) for reinsertion of 
definitions, in case the Commission at some point decides to 
reverse its decision to place all of the definitions in ÒDivision 2. 
DefinitionsÓ of ÒTitle 1. Preliminary Provisions.Ó 

The renumbering necessitated conforming changes to cross-references in the 

statutory text and Comments. 

In the attached draft, the material that was previously presented is shown in 

normal typeface. New material is italicized. We have also italicized a few 

provisions that were previously presented, either because we have made a 

revision or because we want to raise a new drafting issue. 
Staff Notes (☞  Staff Note) in the attached draft raise matters for 

Commissioners and interested persons to consider. We do not plan to discuss 

each of these matters at the upcoming meeting. Rather, persons should review 

the draft, identify any issues of concern, and then raise those issues for 

discussion at the meeting or express their concerns in writing before the meeting, 

or both. 

Pending Case Before the United States Supreme Court 

A major case involving the federal constitutional right to bear arms (U.S. 

Const. amend. II) is currently pending before the United States Supreme Court. 

District of Columbia v. Heller (No. 07-290). The case involves a challenge to the 

District of ColumbiaÕs virtual ban on handguns. 
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A critical issue at stake is whether the federal constitutional right to bear arms 

is an individual right, or only protects collective gun rights related to a state 

militia. Unlike most lower courts that have considered the issue, the District of 

Columbia Circuit held in a 2-1 decision that the Second Amendment protects an 

individualÕs right to bear arms. It invalidated the District of ColumbiaÕs ban on 

handguns, explaining that an individualÕs right to bear arms is subject to 

Òreasonable restrictionsÓ but the cityÕs virtually total handgun ban was not 

reasonable. The city appealed and the United States Supreme Court granted 

certiorari. 
The United States Supreme Court has never definitively resolved whether the 

federal constitutional right to bear arms is an individual right. Based on the 

justicesÕ comments at oral argument in the pending case, it appears likely that the 

Court w il l rule that the Second Amendment does apply to an individual, not just 

to collective formation of a militia. 

If so, the Court w il l also have to determine whether the District of ColumbiaÕs 

handgun restrictions violate an individualÕs right to bear arms. What standard 

the Court would apply in making such a determination is hard to predict. 

Assuming the Court rules that the Second Amendment applies to an 

individual, there likely w ill be a flood of follow-up cases challenging the 

constitutionality of various types of gun restrictions. It w il l take years before 

these are resolved and the parameters of the right to bear arms become more 

clear. 

What are the implications of the pending Heller case for the CommissionÕs 

study? The staff recommends that the Commission simply proceed in the same 
manner as before the Court granted certiorari last November. 

Early in this study, the Commission considered how to handle a deadly 

weapons statute that might be subject to constitutional challenge, or that had 

been ruled unconstitutional by a court other than the court of last resort (i.e., the 

United States Supreme Court or, on a matter of California law, the California 

Supreme Court). The Commission decided: 

Judicial Decisions Interpreting or Determining the 
Constitutionality of Provisions in Title 2 
The preliminary part of the CommissionÕs recommendation 

should make clear that the legislation proposed by the Commission 
(1) is not intended to reflect any assessment of the constitutionality 
of any provision, and (2) is not intended as an endorsement or a 
disapproval of any judicial decision relating to any of the 
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provisions affected by the reform. The recommendation should 
include an uncodified provision to the same effect. The staff should 
prepare a draft of such a provision and present it to the 
Commission for review. 

The substance of Penal Code Section 12091 should be continued 
in new Part 6 of the Penal Code, even though the provision was 
held unconstitutional in In re Christopher K., 91 Cal. App. 4th 853, 
110 Cal. Rptr. 2d 914 (2001). The Comment to the section 
continuing the substance of Section 12091 should state that the 
recodification is not intended to reflect any assessment of the 
constitutionality of the provision. In general, the same approach 
should be followed with regard to any other provision in Title 2 
that has been held unconstitutional, in whole or in part. 

Minutes (April 2007), p. 11. 

The staff continues to believe this is the best approach. If a provision has been 

invalidated by the court of last resort, then it should not be continued in the 

CommissionÕs proposed nonsubstantive reorganization of the deadly weapons 

statutes. Short of that, the provision should be included in the proposed 
legislation, but (1) the Commission’s report should make clear that the 
Commission has not passed judgment on its constitutionality, and (2) the 
proposed legislation should include an uncodified provision to similar effect. 

The Commission should not attempt to guess whether the courts will uphold 

any particular provision of California law. The holding of the anticipated 

decision in Heller w il l only apply to the District of ColumbiaÕs handgun 

restrictions. The implications for CaliforniaÕs gun laws will not be fully litigated 

until well after the CommissionÕs report is due. 

If the proposed legislation is enacted, the CommissionÕs report w il l be official 

legislative history and will be entitled to great weight in interpreting the 

legislation. See 2006-2007 Annual Report, 36 Cal. L. Revision CommÕn Reports 1, 

18-24 (2006). By expressly stating in its report that the Commission has not 

passed judgment on the constitutionality of any provision, and including an 

uncodified provision to similar effect in its proposal, the Commission w ill 

foreclose arguments that continuation of a provision in new Part 6 reflects an 

assessment of the provisionÕs constitutionality. 

Does the Commission continue to agree with this approach? 

Pending Legislation 

A number of bills to revise provisions w ithin Title 2 of Part 4 are pending 

before the Legislature. See, e.g., AB 334 (Levine), AB 1218 (Duvall), AB 1357 
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(Parra), AB 1826 (Beall), AB 2062 (DeLeon), AB 2235 (DeSaulnier), AB 2245 

(Soto), AB 2417 (Runner), AB 2566 (Hancock), AB 2590 (Feuer), AB 2696 

(Krekorian), AB 2706 (Feuer), AB 2883 (Runner), AB 2973 (Soto), SB 110 

(Romero), SB 327 (Migden), SB 997 (Ridley-Thomas), SB 1033 (Runner), SB 1162 

(Maldonado), SB 1171 (Scott), SB 1241 (Margett), SB 1302 (Cogdill), SB 1342 

(Cogdill), SB 1344 (Battin). 

The staff is monitoring these bil ls. We will not make any attempt to account 

for them in drafting proposed legislation, however, until after the Legislature 

adjourns at the end of August and the Governor acts on any relevant bills sent to 

him for approval. 

Placement of Definitions 

The Commission has previously discussed where to place the definitions that 

are now found throughout Title 2 of Part 4. For purposes of the tentative 

recommendation, the Commission decided to consolidate all definitions at the 

beginning of new Part 6 of the Penal Code, instead of placing some definitions in 

closer proximity to the pertinent substantive material. Minutes (June 2007), p. 9; 

Minutes (Aug. 2007), p. 8. 

The attached draft of ÒDivision 2. DefinitionsÓ of ÒTitle 1. Preliminary 

ProvisionsÓ implements that approach. In general, the staff thinks the approach 

is effective. 

A few of the defined terms, however, are a commonplace word that is 

specifically defined only for purposes of a particular provision. For example, 

existing Penal Code Section 12031(j) refers to Òimmediate, grave danger.Ó The 

term ÒimmediateÓ is defined as Òthe brief interval before and after the local law 

enforcement agency, when reasonably possible, has been notified of the danger 

and before the arrival of its assistance.Ó 

As long as that definition of ÒimmediateÓ is located in close proximity to the 

substantive provision in which the term is used, it l ikely w ill come to a readerÕs 

attention. If the definition were relocated to ÒDivision 2. DefinitionsÓ of ÒTitle 1. 

Preliminary ProvisionsÓ instead, we fear that it might be overlooked, because it 

is not obvious that ÒimmediateÓ might be a defined term. A lthough the 

CommissionÕs Comment would refer to the definition of Òimmediate,Ó that may 

not be sufficient to draw attention to the definition in this situation. 

Other definitions that raise similar issues include: 

¥ ÒChildÓ 
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¥ ÒFurnishesÓ 
¥ ÒInfrequentÓ 
¥ ÒLocking deviceÓ 
¥ ÒMajor componentÓ 
¥ ÒMalfunctionÓ 
¥ ÒOff-premisesÓ 
¥ ÒPublic placeÓ 
¥ ÒPurchaseÓ 
¥ ÒPurchaserÓ 
¥ ÒSaleÓ 
¥ ÒSecuredÓ 
¥ ÒSellerÓ 
¥ ÒSeriesÓ 
¥ ÒTransactionÓ 

In at least some of these contexts, it might be preferable to place the definition 

in close proximity to the substantive provision in which the term is used, instead 

of in ÒDivision 2. DefinitionsÓ of ÒTitle 1. Preliminary Provisions.Ó In other 

contexts, a different solution might be appropriate, such as replacing the existing 

term with one sounds more like a term of art. For example, the term 

ÒtransactionÓ is differently defined for a handgun transaction (Penal Code ¤ 

12070(c)(1)(A)) and a firearm transaction that does not involve handguns (Penal 

Code ¤ 12077(d)(4)). It might be helpful to refer to the first kind of transaction as 

a Òhandgun transaction,Ó and the second kind as a Òtransaction of firearms other 

than handgunsÓ or something similar. 

The staff recommends that the Commission reconsider where to place and 
how to treat each of these definitions. If the Commission agrees, we will 

reexamine each definition in detail in a future memorandum. 

Current Text of Title 2 of Part 4 of the Penal Code 

The current text of Title 2 of Part 4 is reproduced in Memorandum 2007-59. 

Two points relating to that text warrant attention: 

¥ On page 183, l ine 22, the leadline should refer to ÒPenal Code ¤ 
12303.6,Ó not to ÒPenal Code ¤ 12306.Ó A similar correction should 
be made in the corresponding entry in the table of contents. 

¥ WestÕs 2008 Desktop Edition of the Penal Code includes two 
versions of Section 12131: (1) the text of the section before it was 
amended by 2002 Cal. Stat. ch. 912, ¤ 4, and 2006 Cal. Stat. ch. 71, ¤ 
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1, and (2) the text of the section as it was amended by 2002 Cal. 
Stat. ch. 912, ¤ 4, and 2006 Cal. Stat. ch. 71, ¤ 1. An editorÕs note 
says that the 2002 amendment was made contingent on an 
appropriation, and cites to 2002 Cal. Stat. ch. 912, ¤ 6. 

 Legislative CounselÕs online version of the Penal Code only 
includes the latter of the two versions of Section 12131. We did the 
same in preparing Memorandum 2007-59. 

 Is the approach we followed to Section 12131 in Memorandum 
2007-59 correct? We encourage knowledgeable persons to shed 
light on this situation. 

Review of the Attached Draft and Related Materials 

In the staffÕs estimation, the attached draft of Titles 1 and 2 of new Part 6 does 

not raise scinti l lating issues for discussion. Many of the staff notes are included 

simply to explain and memorialize the staffÕs reasoning in drafting a provision a 

particular way. This is a study that requires a lot of staff time, but relatively little 

discussion at Commission meetings. 

Nonetheless, it is important for Commissioners and interested persons to 

review the draft w ith care, so that any potential problems, minor errors, or other 

issues are spotted and dealt with appropriately. The staff is grateful for the 
effort this entails. 

As always, comments on any aspect of the Commission’s study are 
welcome and encouraged. Input from knowledgeable persons is crucial in 

developing a well-crafted Commission proposal. 

Respectfully submitted, 

Barbara Gaal 
Chief Deputy Counsel 


